IN THE MAHARASHTRA ADMINISTRATIVE TRIBUNAL
MUMBAI BENCM

ORIGINAL APPLICATION NO 758 OF 2015

DISTRICT : MUMBAI

Shri Rajendra Laxman Shinde,

Occ : Service,

R/o: Heramb Housing Society, )

Sector 8E, B-Wing, 704, )

Kalamboli, New Bombay. }...Applicant
Versus

1.  Jail Superintendent, )

Taloja Central Prison, Taloja,
Navi Mumbai. )
2. Special Inspector General of
Police (Prison), South Division i
Mumbai 400 00S8. !
3. Inspecior General {FPrizonl,
Old Central Bldg, Pune-1.
4. Dy. Inspector Generail Prison], }

Centra Division, Aurangabad. |
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5. The State of Maharashtra, )
Through Ministry of Home )

Affairs, Mantraiaya, Mumbai. )...Respondents

Shri S.S Dere, learned advocate for the Applicant.

Shri A.J Chougule, learned Presenting Officer for the
Respondents.

CORAM : Shri Rajiv Agarwal (Vice-Chairman)

DATE :29.02.20:i6

ORDER

1. Heard Shri S.S Dere, learned advocate for the
Applicant and Shri A.J Chougule, learned Presenting
Officer {or the Respondents.

2. This Original Application has been filed by the
Applicant who has been transferred by order dated
31.8.2015 to Paithan Open Jaﬂ i:p_ Aurangabad District
from Taloja Central Prison, D{I'Sé:i;i;{;f{fiek\ O}‘I‘he Applicant
has challenged the aforesaid order on the ground that it
has been issued in violation of the Maharashtra
Government Servants (Regulation of Transfers and

Prevention of Delays in Discharge of Official Duties), Act,
2005 (hereinafter referred to as the Transfer Act)
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3. Learned Counsel for the 2pplicant argued that
the Applicant is working as Havilde.r, Group ‘C’ post in
the Prison department. He was workiing at Taloja Prison
en 1.11.2010. As a Group ‘C’ employee he was entitled
to two terms of 3 years each, before he could be
transferred. The Applicant has some immoveabl«
property in Aurangabad and therefov: e sought transfer to
Aurangabad Central Prison by representation dated
7.2.2013. however, by impugned order dated 31.8.2015,
he has been transferred to Paithan Open Prison,
ostensibly on his request. Learned Counsel for the
Applicant argued that the Applicant had never sough*
transfer to Paithan, but to Aurangntad Central Prison.
As such, the order transferring hirm to Paithan Open
Prison as per his request, is obviously not based or
correct facts. Learned Counsel for the Applicant prayed
that the transfer order dated 27.5.2015, communicated
to the Applizant on 27.8.2015 may be quashed and set

aside.

4. Lrarned Presenting Officer (P.O) argued or.
behalf of the Respondents that the Applicant was
promoted as Havildar on 1.11.2010 and posted to Taloja
Central Prision, Navi Mumbai. He had sought transfer to
Latur District Prison on 20.12.2010. The Applicant hac
preferred an application on 7.2.2533 for transfer to
Aurangabad Central Prison. T1ie Applicant was
transferred to Paithan Open Jail by order dated
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27.5.2015. The same was communicated to the Applicant
by order dated 30.6.2015. His relieving order was issued
by the Respondent no. 1 on 31.82015. However, the
Applicant proceeder on unauthorized medical leave on
27.8.2015 and reported for duty on 19.9.2015. Learned
Presenting Officer stated that the transfer order could not
he served on the Aoplicant in time as he was absent
anauthorizedly. However, there is no merit in this

Original Application, which may be dismissed.

5. Admittedly, the Applicant is a Group ‘C’
employee. As per section 3{1j of the Transfer Act, he is
eligible to get two it | tenures of 3 years, before he could
e transferred. He joined at Taloja Central Prison, Navi
Mumbai on 1.11.2010. He had not completed his tenure

of 6 years before he was transferred.

6. The Applizant has alleged that he was not
made aware of transer order dated 27.5.2015 till he was
nformed on 27.8.2015. This 1s staled in grounds (c) in

the Original Applicaton. The Respondents have also not

placed on record a copy of the transfer order dated

27.5.2015. With the affidavit in reply dated 30.11.2015, a

copy of order dated .30.6.2015 1ssued by the Respondent
no. 4 is placed on record as Exhibit R-2. From the
endorsement below this order, it is seen that the same
was received in Taloja Central Prison on 27 8.2015. The

claim of the Applicant that his transfer order dated
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27.5.2015 was communicated to him on 27.8.2015
appears to »e correct. Section 4(2) of the Transfer Act
provides that a Government servant will be transferred
only in the month of April or May. 1t the transfer of the
Applicant was as per his request, tliat requirement may
not apply. Here, though the Applicant is said to have
been transferred on his own request, that is factually
incorrect. The Respondents have admitted in para 8 of
the affidavit in reply dated 30.11.2015 that the Applican.
had made an application for transfer dated 7.2.2013. The
same is at Exhibit-A (page 14 of the Paper Book). It reads

that:-
“ Al AR e AeEpfoe far g3a AEh acclt el dHg eReEH
9. MG e BRIDE .

Clearly, the Applicant has not sought transfer to
Aurangabad District. If it was not pussible to transfer the
Applicant to Aurangabad Central Prison, his transfer
elsewhere cannot be said to be as per his own request.
Such a tran:ifer is at the instance of the Respondents and
has to be in conformity with the provisions of the
Transfer Act. The Applicant was iransferred before
completion of his tenure and he was effectively
transferred in August. Such transfer can be done with
the approval of next higher transferring authority as per
Table in section 6 of the Transfer Act, which is the

H]

Minister for Group ‘C’ employees. The transfer order of




the Applicant could be passed as &

4

special case [section
)| or Q{ citing c}‘:ceptior_l_:a_l cumstances or special
reasons |section 4( nas been done and
soen transferred csiensibly on his own

though h:s

the Applicant has

”~

‘equiest, request was for {ransfer 1w an

entirely different Prison. The mpugred transier order

dated 27.5.2015, communicated to the Applicant on
27.8.2013,1s unsust trinable

7. Having atoresaid  facts and

igara to theo

sircumstances of vhe case, the transfer order dated
27 5.2613 and reiiving order daied 3132015 ace
qirashed and set aside. The Respondents may :mplement
this order wiihin two weeks from today. The Applicant
was no: transferred to Faithien Open Prison on his

request, so he wiif e entitled o T.A/D.A as per rules.

"his Original Application is allowed accerdingly with no

order as to costs.

Sd/-
{Rafiv Ararwal)
VYice-Chairman
Place : Mumbai
Date : 29.02.201=

Nictation taken by : AK. Nair.
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